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ADDENDUM TO
SETTLEMENT AGREEMENT AND RELEASES
| BETWEEN
BROWN WOOD PRESERVING CO., INC
AND
'JAMES GRAHAM BROWN FOUNDATION, INC.
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THIS AMENDMENT (“Amendment™) is made and is effective as of the 1* day of June,

2008 (“Effective Date”), of the SETTLEMENT AGREEMENT AND RELEASES (“Agreement”)

between BROWN WOOD PRESERVING Co., INC. (“BROWN W00D™), a Kentucky corporation

formed in 1980 (see Articles of Incorporation attached as Exhibit A to the Agreement) with its

offices at 6201 Campground Road, Louisville, Kentucky 40216, and JAMES GRAHAM BROWN

,_f" FOUNDATION, INC. (“JGBF”), a Kentucky nonprofit corporation with its offices at 4350

Brownsboro Road, Suite 200, Louisville, Kentucky 40207,

The parties agree to amend the Agreement as follows.

SECTION I: Paragraph 1.B.(i)  Paragraph 1B.(i) is hereby deleted in its entirety

and the following new paragraph is hereby inserted in lieu thereof:

1.B.(iy ©~ Brown Wood does not, by November 1, 2008, cntcr into a final
judicial Consent Decree with EPA and ADEM on the docket of the United States
District Court (and by November 1, 2008 thirty days elapse without appeal of the
Consent Decree final judgment entry by any person or entity) to address
environmental claims against Brown Wood by EPA and ADEM arising out of the

Brownville Property (“Brown Wood Consent Decree”); or

In all other respects, the Agreement remains the same, and may not be modlﬁed except

by written agreement of the parties.

IN WITNESS WHEREOF, the Parties have entercd into this Aércement as of June 1, 2008.
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BROWN W;z’;gn PRESERVING CO/INC.

Pyl

Y e
Tit}e:ézag‘ &3 1 en T /

——

(“Brown Wood”)
_ COMMONWEALTH OF KENTUCKY )

: _ ) SS
COUNTY ‘ JLEES N7 4N )

Subscribed, sworn to, and acknowledged before me by RNVD STAMLEN as
e CNT of the Brown Wood Preserving Co., .Inc. this \NM-~day of

, 2008.
/\)

NOTARY PUBLIC, STATE AT LARGE

My commission expires%“}% ’QQ \ O
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JAMES GRAHAM BROWN FOUNDATION, INC,

By: .

Title: Theotcctio @fo
(“JGBF)’)
. COMMONWEALTH OF KENTUCKY )
: . )SS
COUNTY OF glg%ggm )
Subscribed, swom to, and acknowledged before me by Wasom Who is the
fuec OumedfoY  of James Graham Brown' Foundation, Inc., this J_Z day of
Quad g, ,2008.

F/ v

NOTARY PUBLIC, STATE AT LARGE

My commission expires __G-/[- 2008

2836495_2 doc

Page 3 of 3




Case 2:08-cv-01720-RDP Documént 2-5  Filed 09/17/2008 Page 4 of 70

SETTLEMENT AGREEMENT AND RELEASES

THIS SETTLEMENT AGREEMENT AND RELEASES (“Agreement”) is entered into as of this
Ist day of June, 2007, by and between BROWN WOOD PRESERVING COMPANY, INC. (“BROWN
Woobn”), a Kentucky corporation formed in 1980 (see Articles of Incorporation attached as
Exhibit A) with its offices at 6201 Campground Road, Louisville, Kentucky 40216, and JAMES
GRAHAM BROWN FOUNDATION, INC. (*JGBF”), a Kentucky nonprofit corporation with its
offices at 4350 Brownsboro Road, Suite 200, Louisville, Kentucky 40207 (the “Parties”).

RECITALS:

A. In June 1980, JGBF sold to Brown Wood certain assets (but not stock), including
real property and the right to use the name “Brown Wood Preserving Company” and variations
thereof. Brown Wood is not related in any fashion to the previously existing Brown Wood
Preserving Company owned and operated in Alabama and other states by the late James Graham
Brown’s companiés, nor is Brown Wood related in any fashion to the JGBF. - These assets sold
in June 1980 by JGBF to Brown Wood included real property upon which the wood treating
tacility in Brownville, Alabama was and is located. Real property is presently owned by Brown
Wood in Brownville, Alabama (the “Brownville Property”) that includes the wood~treatment
facility and is identified on F xhibit B hereto.

B. The United States Environmental Protection Agency (“EPA”™) and the Alabama
Department of Environmental Management (“ADEM?”) asserted various environmental claims
(the "Claims™) against Brown Wood and JGBF alleging, among other things, that each is liable
under environmental laws for the presence or releases of hazardous substances or hazardous
waste constituents, namely, wood-treating chemicals, at or migrating from the Brownville
Property.  EPA and ADEM demanded cleanup of these hazardous substances, and threatened
litigation under environmental laws against Brown Wood and JGBF.

C. EPA and ADEM on the one hand, and Brown Wood and JGBF on the other, are
negotiating, as of the effective date of this Agreement, to execute judicial Consent Decrees
("Consent Decree™) to address the Claims.

D. Brown Wood and JGBF agree to settle and resolve claims, between them
associared with the Brownville Property on the terms set forth in this Agreement.

Now, THEREFORE, Brown Wood and JGBF agree as follows:

SECTION I: EFFECTIVE DATE AND CONDITIONS OF VALIDITY

1. Effective Date.

A. Subject to Section I, Paragraph 1.B below, this Agreement shall be effective
as of June 1, 2007. :

IWOY91S30.4)
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documents all right, title and interest in the Brownville Property and all improvements thereon
(excepting “Removed Assets”™ as defined in-Section 1I, Paragraph 4 below) and related
appurtenances to JGBF or its designee (hereinafter the “Closing™).

2. Payment. At Closing, Brown Wood shall pay into an Escrow Fund designated by
JGBF the sum of Three Hundred Thousand U.S. Dollars ($300,000.00) for sole use by JGBF in
connection with the remediation, removal and clean up at the Brownville Property.

3. Termination of Activities at the Brownville Property. Brown Wood shall , at
its sole expense, terminate all of its business and other operations and activities at the Brownville
Property, complete the activities required by Section 1I, Paragraph 4 below, and permanently
leave the premises (“Termination Activities”) by the date agreed to by Brown Wood in the
Brown Wood Consent Decree. The date for completion of Termination Activities by Brown

Wood shall be set forth in the Brown Wood Consent Decree (“Termination Activities
Completion Date™).

4. Removal of Assets, Products and Inventory by Brown Wood. On or before
the Termination Activities Completion Date, Brown Wood shall, at its sole expense, remove
{from the Brownville Property in accordance with all laws those assets, including products, that
arc described on attached Exhibit C (“Removed Assets™). Brown Wood agrees io remove all
product from the Brownville Property in T-9, T-10, T-11, T-15 and the two treating cylinders
and leave these tanks and the two treating cylinders “broom clean” but expressly provides that it
will-not wash down or decontaminate said units. Brown Wood shall also remove all inventory
from the Brownville Property. Brown Wood shall have no other responsibilities relating to
removal of assets, materials or equipment at the Brownville Property. Brown Wood agrees to

provide JGBF reasonable notice {24 hours) before Brown Wood begins work on the Removed
Assets,

5. Representations. Brown Wood represents and warrants to JGBF that it has
retained consultants 1o conduct a reasonable investigation and that to the best of its knowledge
Brown Wood and its employees have not buried or hidden any hazardous wastes, solid wastes,
trash or debris on the Brownville Property. As previously explained to JGBF, Brown Wood did-
fill certain ditches with fill dirt and did fill the basement of the main treating plant with aggregate
and cement. Upon completion by Brown Wood of its obligations in Section II, Brown Wood
shall have no responsibility or liability hercunder for remediation, removal or clean up of
hazardous substances or wastes at the Brownville Property.

SECTION 111: JGBE’S OBLIGATIONS

I Remediation and Removal Activities. Upon completion by Brown Wood of its
obligations in Section [l above, JGBF shall assume sole control and responsibility for all
remediation, removal and clean up of the Brownville Property according to the JGBF Consent
Decree.  Pursuant to the JGBF Consent Decree, JGBF shall undertake any and all
remediation/cleanup activities, shall direct all such activities, shall have exclusive control and -

responsibility for such activities and shall pay for all remediation, removal and cleanup costs
associated with the Brownville Property.

1W099 18304

Page 3 of 7




Case 2:08-cv-01720-RDP  Document 2-5  Filed 09/17/2008 Page 6 of 70

(i) Any and all claims, causes of action, claims for relief, damages and
demands of whatsoever kind or nature, whether known, unknown or unforeseen (including, but
not limited to, and only by way of example: investigatory or cleanup costs; construction costs;
diminution in property value; bodily injury or death; property damage; consequential damages;
personal injury; lost profits; restitution; claims arising out of laws, regulations or ordinances
whether previously enacted or hereinafter enacted; claims for damages to natural resources and
the environment; claims under federal and state environmental laws and regulations, past, present
and future, as amended, including, but not limited to, the Comprehensive Environmental
Response, Compensation and Liability Act, 42 U.S.C. "9601 et seq., Resource Conservation and
Recovery Act, 42 U.S.C. "6901, et seq., Safe Drinking Water Act, 42 U.S.C. " 300f et seq., Clean
Water Act, 33 U.S.C. "1251 et seq., Clean Air Act, 42 U.S.C. "7401 et seq., Emergency Planning
and Community Right-to-Know Act, 42 U.S.C. "11001 et seq., Toxic Substances Control Act, 15
U.S.C. "2601 et seq., the laws of the State of Alabama, common law claims and punitive-
damages) that Brown Wood had, now has, or may hereafter have, arising directly or indirectly
out of, or in any way related to or based upon the Brownville Property or the Claims; and

(i) Any and all claims and demands for consultants' fees, experts' fees,
contractors’ fees, court costs and attorneys’ tees that Brown Wood had, now has or may hereafter

have, arising directly or indirectly out of or in any way connected with or based upon the
Brownville Property or the Claims.

-

3. No Indemnification or Hold Harmless

Nothing is this Agreement shall be construed as an agreement by either JGBF or Brown
Wood to defend, indemnify or hold harmless the other Party (including the other Party’s parents,
predecessors, successors, subsidiaries, affiliates, shareholders, trustees, officers, employees,
transferees, principals, agents and assigns ) from any and all claims, causes of action, claims for

relief, damages and demands of whatsoever kind or nature, whether known, unknown or
unforeseen.

4, Entire Agreement.

A. This Agreement incorporates by reference all Recitals set forth above as if
fully set forth herein. The Parties acknowledge that this is a release of disputed and contested
claims and the execution of this Agreement and payment of the consideration herein shall not be
deemed as an admission of liability on the part of any Party. Except only as set.forth in Section
1V, Paragraph 4.B below, this Agreement constitutes the entire agreement and understanding
between the JGBF and Brown Wood. This Agreement may not be amended, modified or

supplemented in any respect except by a subsequent written agreement signed by Brown Wood
and JGBF.

B. Notwithstanding any other provision of this Agreement to. the contrary,
nothing herein shall affect, modify, release or compromise any of the terms and conditions of the
February 15, 1994 Cancellation of Lease Agreement for the formerly leased premises at 5200
Crittenden Drive, Louisville, KY, which remains in full force and effect.

LWOUR30G,
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JAMES GRAHAM BROWN FOUNDATION, INC.

BY: e e v
Title: ?Z’ @W f() Wb%}&m /

(“JGBF™)

COMMONWEALTH OF KENTUCKY )
N

. ¢ '

. ~ Subscribed, sworn 1o, and acknowledged before me by /hasdr , who is the

’buéuitq,{ \eofof James Graham Brown Foundation, Inc., this /¢ day of
2007

NOTARY PUBLIC, STATE AT LARGE

My commission expires _ & £ -JF

HO29963 2 dov

TWINYLIRI0 4!
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EXHIBIT A




Case 2:08-cv-01720-RDP  Document 2-5  Filed 09/17/2008  Page 9 of 70

EXHIBIT A

Trey Grayson
Secretary of State

Certificate

1, Trey Grayson, Secretary of State for the Commonwealth of Kentucky, do
hereby certify that the foregoing writing has been carefully compared by me
with the original thereof, now in nuy official custody as Secretary of State and -
remaining on file in my office, and found to be a true and correct copy of

ARTICLFES OF INCORPORATION OF

BROWN WOOD PRESERVING COMPANY, INC. FILED MARCH 10, 1980,

Py

ARTICLES OF AMENDMENT FILED APRIL 22, 1980,

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my
Official Seal at Frankfort, Kentucky, this 4th day of June, 2007.

Trey Grayson
Secretary of State

Commonwealth of Kentucky
BWeber/014S084 - Costifiease ID: 48766

Ry SO O s 8 Qe ) Corooats Racors QUG P 10ty
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reee

BT BRI SITY . I . . ’ Lfg'og'l.‘!

ealth of y
e enty,
§o™ a3 "@

FRANCES JONES MILLS

FRANKFORT,
Secretary

KENTUCKY

CERTIFICATE OF INCORPORATION

I, FRANCES JONES MILLS, Sscretary of Stats of the Commonwealth of
Kentucky, do hereby certify that Articles of Incorporation of

BROWH WOOD PRESERVING COMPANY, INC,

whose initial agent for process is . IR

3400 FIRST BATIONAL TOURR

arnvd whose address is IODTSYYILR, XERTHCKY.

duly signed according to law, have been filed in my office. I fusther certify that ol

taxes, fees and rlwrges payable upon the filing of said Articles of Incorporation have
been paid.

Civen under my hand end seal of Office as Secretary of
State, at Frankfort, Kentucky, this ELiee:
day of MARCH , 19_80

-ucvfmv sTave _—

SECRETARY OF STATE TR SEOR AR O SRV

H0/¢000 dJo) £Y 99815 J0 085 SL0F ¥9% 208 YW S2:TT NOW 1002/¥0/80
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oétsmnn COPY FILED ' SECRETARY OF STATE

anan:::f%ijlf’””" | l EQ EG;L:U\/}@[:}-

Y ¥ INCORPORATION
MAR 1 0 m ARTICLES Q
» ~ OF

MAR 101980

Commmwea!ta of Keatuck;
Cé#éf“' e BROWN WOOD PRESERVING: COMPANY, INC. /

16422¢
The undersigned, acting as incorporator of a cor-

poration to be cstablished under the Kentucky Business Cor-

poration Act, adopts the following Articles of Incoxporation

for such corporation:

ARTICLE I

The name of the corporation shall be BROWN WOOD
PRESERVING COMPANY, INC.

ARTICLE I

The existence of the corporation shall be perpetual.

ARTICLE XXX
The purposas of the corporation shall be to purchase,
sell, process, treat, and in all other ways deal in and with
lumber, wood products, and other property, resl, personal and
mixed, tangible and 1lntangible, to the extent permitted by the
laws of Kentucky or of any other state in which it may be, or
become, qualified ta do business, as well as to carry on any

othexr lawful business whatsoever in copuéction with the foregoing

f¢f3?4'

awalsty -

110/500f
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or which 1s caleculated, directly or indirectly, to promote the
interests of the corporation or enhance the value of ite pro-
pertiea. The corporation may exercise all powers granted by
the Kenrucky Business Corporation Act in the conducr of the

above businesses.

ARTICLE 1V ' )
The stock of the corporation shall consist of two

thousand (2000) shares wich'no par value per share. All of

said shares shall constitute one class of stock. Bach of said

shares shall be entitled to an equal share in the emrnings and

the assets of the corporation, and the holder ¢of each share

of stock zhall be entitled to cast one vote per share at all

weetings of shareholders.

ARTICLE V

The shareholders of the coxporation shall have no
pre-emptive rights to subscribe to any shares of stock which
were authorized but unissued av the time their shares were
issued by the corporation nor shall the sharecholdexrs of the
corporation have any pre-emptive rights to subscribe to
treasury shares,

ARTICLE VI

The initial registered office of the corporation

o ' .a

noc00p dJo) £y IS Jo 3o SL0F ¥9S 206 IVA G271V NOR L002/90/90
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shall be 3460 First National Tower, Louisville, Kentucky 40202, R
and the name of its initial registered agent at such address .
shall be Kennedy Helw, Jr., 3400 Firsc National Tower, Louis-
ville, Kentucky 40202. Either the resident office or the name

of the registered agent wmay be changed without amendment of

chesevArcicles and to the extent and in the wanner permitted by law,

ARTICLE VIT : R
The effairs of the corporation shall be conducted

by a Board of Directors of not less than three (3) nor more than
nina (9) members, the exact number of which shall be provided by
the By-laws of the corporation. The number of directors con-
stiruting the injtial Board of Directors of the corporation is .
three (3), and the names snd addresses of the persons who gré to .
serve as directors until the first annual weeting of share-

holders or until cheir successors are elected and shall

qualify are:

Name Address ; gi
Lowell D. Stanley 5817 Orion Road, Louisville, KY 40222
Frederick G. Heath 3603 Cascade Court, Louisville, KY 40222 .1
3 J. P. Hamer Oak View Heights, Kenova, W.‘VA'ZSSSOf -
ARTICLE VIIL

. The private property of the shareholders shall not

be subject to the payment of corporation debts or liabilicies. !

-3-
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il

"
“N

.o

otf

ARTICLE IX ' ‘ ;'

The name and address of the incorporator ia: f

Name Addrass

Kennedy Helm, Jr. %zggsziiig.N§§iozg%O§awer .
3

IN WITNESS WHEREOF, I, the undersigned incoxporator, have’ ' ;‘;,

set my hafxd, this ZQZ_‘_ day of %Mﬁ) R 1980. . j ;{j

Kennedy Helw, Jr. -7

COMMONWEALTH OF KENTUCKY g o Coag

COUNTY OF JEFFERSON y
The foregoing Articleg,of Incorp on, were

acknowledged before mggthis % L0777 day of

1980, by jgﬂ elnt, J

My commission expires: (‘tfaéuw/.ﬁu 7; 19438 -

THIS INSTRUMENT PREPARED BY:

Reénnedy Helw, Jr. 7

STITES, McELWAIN & FOWLER
3400 First National Tower
Louisville, Xentucky 40202

-4~
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£D0% 1028
-

N

SECRETARY.-OF STATE

&,Qﬁm R

FRANCES JONES MILLS FRANKFORT,
Secretary KENTUCKY
' CERTIFICATE OF AMENDMENT —  svuoy,. @

TO ARTICLES OF INGORPORA’I'-'I_ON'

1, FRANCES JONES MILLS, Secretary of Stete of the Commonwcall)z of
Kentucky, do hereby certify that Amended Articles of Incmporauon of ‘ B

PR WO PRESRVLES CFERY, [

Py

amended pursuant to Kenuwky Revised Statute:, 2714, (ﬁm duly xigned aud verv
fied or acknowledged according to law, have been ﬁled in my offica by :aul corpora-
tion, and that all taxes, fees and charges payable upon the ﬁlmz of said" Amda oj
Amendment have been paid. -

Civen under mykandandseal o}Oﬂice asSecretary oi
~ State, ot Frankfort, Kentucky, this 22NI}
~ day of APRH

|-

1104009 dJoy £Y 31818 Jo 33§ SL0% 9% 205 Y¥A 0211 NOR 2002/¥0/90
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"AMENDMENT :
AR‘I'IGLES OF" INCORPORATIDN-

. S snmm woon mussmwmc com:mx
ABR 221880 .
KNOW ALL MEN BY msz mzsm'rs 'mn— -

657 Pursuant to resolution adopted by the Board cf Dirccto:
°°zﬂ¥£ “¥E Brown Wood Preserving Company, Inc. ; at a meeting on Apri
16, 1980, duly called and held ac 3400 $1rst Natxonal Tower

b RV

A% ' _ Louxsville, Kcntucky, notice of such mee ing Bav1ng been

{7: _ waived and. a quorum “of such Board of :' ectb:s:having Been

e present, the Board of Directors of Brown QOd Preserving -

Company, Inc., adopted the following amendment to the f;'

Company's Articles of Incorporacion no shares of sucﬁ'-

corporation having been issued alnca ics 1ncorpotatian .
1. Arciele IV of the Art;cles of Incorporacion of
thisg corporacion is hereby . amended, ao,that ic shall read"-

in ics cntirety as follows

ARTICLE IV

. From and after the date of filxng o£ this
oo . Amendment the capital stock of the Corpotatlou
. shall consist of: .(a) One Hundred (100)
shares of One Thousand ($1,000.00) Dollars
par value each, of prefetted stock; (b) :Two
) . Thousand (2, 000) shares of Class A common
P stock having no par value, and (c) Five
' Thousand (%,000) shares of Class B’ common
stock havxng no par valua,

As to all stockholders, stock of each
class shall be transferrable only upon the
.- books of the Corporation, and the Corperation
shall have the right to enforce ond carxy-.out
by transfer, or by refusal to ctramsfer, upon
its books the provisions of any written agree-
ment entered into betwaen stockholders, or
between stockholders and the Corporation, -
which has been filed with rhé Secretaty of

110/800f) dJo) £y 9115 JO 30§ GLOF b9 206 X¥4 L7:TT NOR L002/70/90
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. .
.

the Corporation and 'which provides fcox:'the
. purchase, repurchase, subordindtion, waiver:
V. of rights, or other alteration of rights of
. s:ockﬁolde:s with reference to stock of any
i class, provided thar an appropriate reference
: to such .an agreement or a summary thercof has

been endorsed upon the cextificate evidencing
such stock; . e,

i

v The common stock of either Class ‘A or
Class B may be issuad for such price-.and :
upon such terms and at such times as iy be ,

: determined by the Board of Directors. -

PREFERRED STOCK -~ The holdexs of the
. preferred stock shall be entitled to receive
i a non-cumulative dividend at the rate of ten
: percent (10%) per annum per share, each fisecal
vear before the payment of any dividends' upon
either class of common stock in such, fiscal
year. The holders of the preferrxed stock
l - shall be entitled to receive the par value
H thereof, without dividends, upon any liquida-
tion of the Corporation, befoxe any distri-
bution to the holders of tine common stock.
Preferred stock shall be subjeet to.call,
redemption or purchase by the Corporation
upon payment of the par value theredof, at
any time, T

The holders of the preferreé,stock”
shall not be entitled to vote with respect
to any action es to which stockholder .approval

1s required, except as required by“law.® .

COMMON STOCK ~ Each outstanding share

of Class A coummon stock and Class B common
Stock shall be entitled to equal dividends
afcer payment of dividends upon the pre-
ferred stock as above set ouk, and to aequal
distribution of all corporate assets upon
any ligquidacion, withour regard to class,
after provision for the preferred stock as

1 i above set out. . e e

) The holders of Class A common stock

- shall be entitled to cast one vote per

chare at each meeting of shareholders, with

cumulative vo:ing privileges where more

than one office iz to be filled. The

} holders of Class B common stock shall not
be entitled to vore abt meetings 'of share-~
halders. 1In all respacts, except the right -

110:0100 : | dio) £y 311§ JO 935 GL0p 195 206 YW L3171 NOK L002/v0/30
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LR .
!

1

!

b,

i
I
4000
|

Lo 109,

. Incoi'poraci‘on of the corporation remain in full forcé and _

“STATE OF KENTUGKY - .° §

I

. to vote as’ aforesaid, Class A and Class B '
common shsres.shal}.be equal . 'f:* 2;.‘

2.  Except as hercinabove s‘gt‘qi{;'," the Articlesiof 1"
. . . .y ‘. . . .'. . . N -

-

effear.

..and
.BY: i
.. T F - Secrptaxy;

COUNTY OF JEFFERSON - )

I,.a8 'Notaﬁ'Puﬁlic in and for i’:h;:'sca"i::e.,’ami cou:'{ty"'-i

aforesaid, do hereby certify rhat on this 5y day of April, *
1980, personally appeared before me ‘Q”ﬁ,f 2 1;25“&3' e
and ! 4 3 » who beirng by me ftirst duly :
sworn, -declaved that they are the President and Secrecary,
respectively, of Brown Wood Preserving Company, Inc.; that .
they signed the foregoing document as President and Secretary ¢

the Corporation; and that the statemants countained therein:
axe true. . : . L e

~r .
- . B

. .- Lot . '_,\:'.,» e RIS
My commission expires: “fa.ehs o (9] ~ 7
. ‘ 5 2

THIS INSTRUMENT PREPARED BY:
KENKEDY HELM{ JR. A
STITES, McELWAIN & FOWLER

3400 First Natiowal Tower
Louiaville, Kentucky 40202

dio) £Y 3181S Jo 39 CLO0F ¥9G 206 Y¥4 8211 NOK L002/¥0/%0
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EXHIBIT B
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EXHIBIT B

PARCEL NO. I:

Begin at the Southeast corner of Section 14, Township 19 South, Range 12 West and runon a
maghnetic bearing of North 2 degrees 44 minutes West along the section line for a distance of
1925.2 feet to a point; thence deflect an angle to the left of 90 degrees and 00 minutes for a
distance 0 43.58 feet 1o a point; thence deflect an angle to the right of 95 degrees and 38 minutes
for a distance of 104.8 feet 1o a point in the center of the paved road; thence deflect an angle to
the left of 90 degrees and 20 minutes for a distance of 414.1 feet to a point; thence deflect an
angle 10 the left 0f 95 degrees and 03 minutes for a distance of 222.0 feet to a point; thence
deflect an angle to the right of 89 degrees and 56 minutes for a distance of 185.0 feet to a point;
thence deflect an angle to the left of 89 degrees and 56 minutes for a distance of 716.2 feettoa -
point; thence deflect an angle to the left of 90 degrees and 04 minutes for a distance of 185.0 feet
10 a point; thence deflect an angle to the right of 90 degrees and 04 minutes for a distance of 255
feet to a point; thence deflect an angle to the right of 00 degrees and 48 minutes for a distance of
1173.9 teet to a point; thence deflect an angle to the left of 59 degrees and 43 minutes for a
distance of 533 feet 10 a point; thence deflect an angle to the left of 121 degrees and 20 minutes
for a distance of 582 feet to the point of beginning. LESS AND EXCEPT any portion of the
above described property lying within the bounds of Brownville Road; Tabernacle Road and
Brownville Street and any unnamed roads or streets,

PARCEL NO. 2:

Begin at the Northeast corner of the Southeast Quarter of Section 14, Township 19 South, Range
12 West, in Tuscaloosa County, Alabama, and run on a magnetic bearing of South 2 degrees 44
minutes East for a distance of 450 feet to a point; thence deflect an angle to the right of 89
degrees and 56 minutes for a distance of 432 feet to the point of beginning; thence deflect an
angle to the right of 90 degrees and 04 minutes for a distance of 255.0 feet to a point; thence
deflect an angle to the left of 90 degrees and 04 minutes for a distance of 185.0 feet to a point;
thence detlect an angle to the right Of 90 degrees and 04 minutes for a distance of 716.2 feet to a
point; thence with a deflection angle to the right of 89 degrees and 56 minutes run East a distance
of 185 feet to a point; thence deflect an angle to the left 0of 90 degrees and 04 minutes for a
distance 0f 222.0 feet to a point; thence deflect an angle to the right of 20 degrees and 17 minutes
for a distance of 987.4 feet to a point; thence deflect an angle to the left of 85 degrees and 33
minutes for a distance of 1879.48 feet to a point; thence deflect an angle to the right of 16
degrees and 30 minutes for a distance of 534.5 feet to a point; thence deflect an angle to the right
of 24 degrees and 39 minutes for a distance of 75 feet to a point; thence deflect an angle to the
left of 63 degrees and 25 minutes for a distance of 112 feet to a point; thence deflect an angle to
the left of 116 degrees and 35 minutes for a distance of 803.0 feet to a point; thence deflect an
angle to the right of 90 degrees and 00 minutes for a distance of 150 feet to a point; thence
deflect an angle to the left of 90 degrees and 00 minutes for a distance of 2938 feet to a point;
thence deflect an angle to the left of 90 degrees and 00 minutes for a distance of 515 feetto a
point; thence deflect an angle to the left of 74 degrees and 00 minutes for a distance of 64.83 feet
to a point in the center of the public road; thence deflect an angle to the right of 98 degrees and

02 minutes for a distance of 207.83 feet to a point, being in the center of the intersection, said
point being the point of beginning,.

IW1054571.11
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PARCEL NO. 3

Begin at the Southeast corner of Section 14, Township 19 South, Range 12 West, in Tuscaloosa
County, Alabama, and go West along the Section line approximately 375 feet to the West right
of' way of Tabernacle Road to the point of beginning; thence West along the section line
approximately 160 feet to the East boundary of the M & G Railroad Right of Way; thence
Northwest along said right of way approximately 1015 feet to the boundary line of the property
described in Deed Book 1214, at page 489 in the Probate Office of Tuscaloosa County,
Alabama; thence Northeastly approximately 245 feet along said boundary line to a point; thence
North along said boundary approximately 35 feet to the South boundary of the Brownville Road
right of way; thence Easterly along said right of way approximately 165 feet to the West
boundary of the Tabernacle Road right of way; thence South along the West boundary of the
Tabernacle Road right of way approximately 1085 feet to the point of beginning. All in the

Southeast Quarter of the Southeast Quarter of Section 14, Township 19 South, Range 12 West,
Tuscaloosa County, Alabama.

1WI0545710)
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EXHIBIT C
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items to be Removed by Brown Wood Preserving Co., Inc.
May 10, 2007 Site Walk
Brownwville, Alabama

A ¢

; Photo # 001 — Building # 2 on the right side of this photo - Wastewater System
i Building, roof, sides and supports shall be removed from site.

Photo # 002 — Building #1, roof and supports over dismantled tanks shallbe
removed from site. ) '
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items to be Removed by Brown Wood Preserving Co., Iinc.
May 10, 2007 Site Walk
Brownville, Alabama

Photo # 024 - Tank T-3 (Water Tank) outside NE corner of Treatment building
(Building #14) and contents shall be removed from site.
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Items to be Removed by Brown Wood Preserving Co., Inc.
May 10, 2007 Site Walk
Brownville, Alabama

Photo 023 - Tank T-5 (Unused Tank) located outside SE comer of Work Tank
Building (Building #3) shall be removed from site.
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Items to be Removed by Brown Wood Preserving Co., Inc.
May 10, 2007 Site Walk
Brownville, Alabama

Tank T-8 - Tank T-6

Photo 026 — Tank T-6, {Diesel Fuel Tank (“CCA Conc” labe! outdated)] in center of =~
photo and Tank T-8 Penta Concentrate Tank at left side of photo shall be removéd from
site. Tanks are located inside Product Tank Building (Building #18). Tanks and '
contents shall be removed from site. : ' ‘
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ltems to be Removed by Brown Wood Preserving Co., Inc.
May 10, 2007 Site Walk
Brownville, Alabama

Photo # 028 - Empty drums in shed (Building #8) to the north of Treating building shall
be removed from site (shed to remain). Also {0 be removed from site: ail drums in
Hazardous Waste Storage Area in this building.
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF ALABAMA

UNITED STATES OF AMERICA and )
the ALABAMA DEPARTMENT OF )
ENVIRONMENTAL MANAGEMENT, )
)
Plaintiffs, )

) Civil Action No.
v. )
. ' )
BROWN WOOD PRESERVING COMPANY, )
INC. and the JAMES GRAHAM BROWN )
FOUNDATION, INC. )
)
Defendants. )
)

CONSENT DECREE

Plaintiffs United States of America, on behalf of the United States Environmental
Protection Agency (“EPA”), and the Alabama Department of Environmental Management, and
Defendant Brown Wood Preserving Company, Inc. (“Brown Wood™), enter into this Consent
Decree resolving claims set forth in a Complaint filed in the above-captioned matter.

RECITALS

A. Plaiﬁtiffs have filed a Complaint in this action against Brown Wood and co-
Defendant James Graham Brown Foundation, Inc. (“JGBF”) to obtain injunctive relief and
assessment of civil penalties for violations of the Resource Conservation and Recovery Act
{RCRA), as amended by the Hazardous and Solid Waste Amendments of 1984, 42 U.S.C. § 6921
et seq., the Alabama Hazardous Wastes Management and Minimization Act (AHWMMA), ALA.
CODE § 22-30-1 (1975) et seq., and the respective implementing regulations promulgated

fhereunder.

APPENDIX ‘B’

J—
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B. Brown Wood owﬁs and operates a wood treatment facility located at 16591
Brownville Road, Northport, Alabama (“the Facility”), where the Complaint alleges hazardous
waste has been generated and illegally disposed of.

C. Brownr Wood has entered into an Amended Settlement Agreement with JGBF,
attached hereto as Appendix A and incorporated herein by reference, that provides for the
transfer of the Facility from Brown Wood to JGBF and the subsequent cleanup of the Fécility by
JGBF pursuant to the terms of a separate Consent Decree that will be entered into among the
Plaintiffs and JGBF. |

D. By entering into this Consent Decrée, Brown Wood does not admit any liability
arising out of the transactions, occurrences or claims alleged in the Complaint.

E. The Parties acknowledge that this Consent Decree has been negotiated in good -
faith and will avoid litigation between the Parties, and that this Consent Decree is fair,
reasonable, and in the public interest.

NOW, THEREFORE, without any adjudication of any issue of féct and upon consent and
agreement of the parties to this Consent Decree,

ITIS HEREBY ORDERED, ADJUDGED AND DECREED as follpws:

I. JURISDICTION AND VENUE

1. This Court has jurisdiction over the subject matter of this action pursuant to 28 U.S.C.
§§ 1331, 1345 and 1355, and Section 3008(a) of RCRA, 42US.C. § 6928(a).
2. Venue is proper in this District pursuant to 28 U.S.C. §§ 1391(b) and 1395, and

Section 3008(a) of RCRA, 42 U.S.C. § 6928(a).
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3.- Brown Wood waives any and all objections it may have to the Court's jﬁrisdiction, and
for purposes of this ConsAent Decree, agrees to submit to the Court's jurisdiction.

4. Notice of the commencement of this .action was given to the State of Alabamé
pursuant to Section 3008(a)(2) of RCRA, 42 U.S.C. § 6928(a)(2).

II. PARTIES BOUND

5. The provisions of this Consent Decree shall apply to and be binding upon the United
.States, the State of Alabama, aﬁd Brown Wood, its officers, directors, employees, 'SUCCESSOrS,
assigns and upon all persons, firms, subsidiaries, divisions, or corporations actiﬁg under or for it,

6. No change in ownership, corporate or partnership status relating to the Facility will in
any way alter the status of Brown Wood, or in any way alter the responsibilities of Brown Wood
under this Consent Decree.

7. Brown Wood shall provide é copy of this Consent Decree to all officers, employees,
and agents whose duties might reasonably include compliance with any provision of this Decree,
as well as to any contractor retained to perform work required under this Consent Decree. Brown
Wood shall condition any such contract upon performance of the work in conformity with the
terms of this Consent Decree.

8. In any action to enforce this Consent Decree, Brown Wood shall not raise as a defense
the failure by any of its officers, directors, employees, agents, or contractors to take any actions
necessary to comply with the provisions of this Consent Decree.

9. JGBF is a signatory to this Consent Decreeisolely for the purpose of providing J GBF
an opportunity to obtain judicial.review, if necessary, of any claim or determination that Brown

Wood has fully complied with its obligations under this Consent Decree, pursuant to the dispute
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resolution provisions of this Consent Decree. JGBF shall have no rights or obligations under this
Consent Decree except as specifically provided in Section IX (Dispute Resolution) of this -
Consent Decree.

III. DEFINITIONS

10. Unless otherwise stated in this Consent Decree, the terms used in this Cbnsent

Decree are as defined in RCRA, 42 U.S.C. § 6901 ef seq., and AHWMMA, ALA. CODE §
22-30-1 et seq., and the respective implementing regﬁlations promu]géted thereunder. The terms
used in this Consent Decree shall have theAm.eanings set forth therein. In addition, when the
terms listed below are used in this Consent Decree, the following definitions shall apply:

a. "ADEM" shall mean the Alabama Department of Environmental
Management.

b. - "Brown Wood" shall mean Defendant Brown Wood Preserving Company,
Inc., a corporation organized and existing under the laws of the Commonwealth of Kentucky and
licensed to do business in the State of Alabama.

c. “Brownville Property” shall have the meaning set forth in the Amended
Settlement Agreement between Brown Wood and J GBF, attached hereto as Appendix A.

d. “Consent Decree” shall mean this Consent Decree, the attachments to this
Decree, and all submissions madé pursuant to this Decree.

€. Unless otherwise indicated, the term "day" or "days" as used herein shall
mean a calendar day or days.

f "EPA" shall mean the United States Environmental Protection Agency;
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g. “Faciliiy” shall mean the facility,. as that term is defined in 40 CF.R. §

260.10, located at the Brownville Property.
" h. “Financial Information” shall mean those documents submitted to EPA by

Brown Wood on or about December1, 2006.
o 1. The “JGBF Deéree” shall have the meaning set forth in Paragraph 11 of
this Consent Decree.

j- - “Plaintiffs” shall mean ADEM and the United States.

k.. “Amended Settlement Agreement” shall mean the Amended Settlement
Agreement entered into by and Between BroWn Wood and J GBF , attached hereto as Appendix A
and incorporated herein by reference.

L. "United States" shall mean the United States of America, acting on behalf
of EPA. |

IV. OBJECTIVES

11. This Consent Decree, along with the Amended Settlement Agreement and another
Consent Decree to be entered into by and among ADEM, the United States, aﬁd JGBF (“the
JGBF Decree™), will result in the transfer of the Brownville Property from Brown Wood to
JGBEF, and the remediation by JGBF of hazardous waste contamination existing at the
Brownville Property. The JGBF Decree will require JGBF to perform RCRA corrective action
and RCRA closure of the Brownville Property. The JGBF Decree is attached hereto as

Appendix B.




Case 2:08-cv-01720-RDP  Document 2-5  Filed 09/17/2008 Page 34 of 70

V. COMPLIANCE

12. By no later than 270 days fo]lowing entry of this Consent Decree -(the “Termination
Activities Completion Date™), Brown Wood shall
a. at its sole expense, remove frorﬂ the Browpville_lfroperty, in accordance with
all applicable federal, state, and local laws, those assets, including products, that are
described in Exhibit C of the Amended Settlement Agreement ("Removéd Assets");
b. cbmply with all other requirements set forth in Section II, Paragraph 4, of the

Amended Settlement Agreement;

¢. terminate all of its business and other operations and activities at the
Brownville Property and permanently leave the premises in conformity with Section 11,
Paragraph 3, of the Amended Settlement Agreement; and

d. transfer by recordable doc@ents all right, title and interest in the Brownville

Property and all improvements thereon (excef)ting Removed Asset's). and related

appurtenances fo JGBEF or its designee (hereinafter the "Closing").

13. At Closing, Brown Wood shall pay into an Escrow Fund designated by JGBF the
sum of Three Hundred Thousand U.S. Dollars ($300,000.00) for sole use by JGBF in connection
with the remediation, removal and clean up ét the Brownville Property.

14, Brown Wood shall provide JGBF reasonable notice, not less than 24 hours, before
Brown Wood begins to remove the Removed Assets.

15. Within ten days of the Termination Activities Completion Date or within ten days of
completion of all requirements specified in Paragraph 12; whichever occurs first, Brown Wood

shall certify its compliance with the requirements of this Paragraph in writing via electronic or
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overnight mail, and submit such certification as provided in Section XII (Notices and Submittals)
of this Consent Decree. Such certification shall be signed by a Brown Wood official and shall
- include the following certification:

I certify under penalty of law that I have examined and am familiar with the information
submitted in this document and all Appendices and that this document and its Appendices
were prepared either by me personally or under my direction or supervision in a manner
designed to ensure that qualified and knowledgeable personnel properly gather and
present the information contained therein. I further certify, based on my personal
knowledge or on my inquiry of those individuals immediately responsible for obtaining
the information, that the information is true, accurate and complete. I am aware that there
are significant penalties for submitting false information, including the possibility of fines
and imprisonment for knowingly and willfully submitting a materially false statement.

16. This Consent Decree in no way relieves Brown Wood of its responsibility to comply
with all applicable federal, state, and/or local laws, regulations, and/or permits. Compliance with
- this Consent Decree shall not constitute a def_énse to any action pursuant to said laws,
regulations, or permits.

VI. CREATION OF DANGER; EMERGENCY RESPONSE

17. Upon the occurrence of any incident or discovery of anyv condition that céuses or
threatens a release of hazardous waste from the Facility or an endangerment to human health or
.thé environment, Brown Wood must immediately notify the National Response Center at 1-800-
424-8802, along with any other reqﬁired notiﬁcatibns to federal, state, or local agencies. Brdwn
Wood must also contact EPA’s RCRA Facility Managef, John Kroské, at 404-562-8613.
Nothing in this Consent Decree limits the aﬁthority of EPA to take or order all actions necessary
to brotect public health, welfare, or the environment or to pre'vent, abate, or minimize an actual
or threatened release of hazardous substances, hazardous wastes, or solid wastes, at or from the

Facility.
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VII. DEFAULT
18. Brown Wood may request, and EPA and ADEM, in their sole discretion, may grant,
up to two 15 day extensions of time for Brown Wood to perform any of the elements required by
Section V (Compliance). Such extensions must be requested in writing no later than 30 days
prior to the due date at issue and shall be submitted to the representatives of the United States
and ADEM, with a copy to JGBF, as providéd in Section XII (Notices and Submission) of this
Consent Decree. A request for an extension of time doeé not toli the dﬁe date; if no response is
received by- the due date, the extension 1s deemed denied. |
19. Notwithstanding the release of claims set forth in Paragraph 49, in the event that
Brown Wood fails to fully comply with all obligations sét forth in Section V of this Consent
- Decree within the specified time frame(s), or within any extension granted pursuant to Paragraph
18, such failure shall constitute a default. The failure of Brown Wood to timely submit the
certification réquired pursuant to Paragraph 15 shall constitute a default. In the event that Brown
Wood timely submits the certification required pursuant to Paragraph 15 but either the United
States, ADEM, or JGBF contends that Brown Wood has failed to fully comply with all
obligations set forth in Section V of this Consent Decree within the specified time frame(s), or
- within any extension granted pursuant to Paragraph 18, such party shall serve a written notiée of
default to all parties as provided in Section XII (Nlotices. and Submission) of this Consent Decree
within 30 days of the date of submission of the certification required pursuant to Paragraph 15.
20. In the event of default, Brown Wood shall be liable for a stipulated penalty of up to

$5,000 per day that Brown Wood fails to fully comply with all obligations set forth in Section V
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of this Consent Decree within the speciﬁéd time frame(s), unlesseXéused under Section Vi
- (Force Majeure) or as provided in Paragraph 18. |

21. Subject to the force majeure provisions of this Consent Decree, stipulated penalties
uﬁder this Section shall begin to accrue on the day after performance is due and shall contihue to
accrue until performance is satisfactorily completed. Penaltiés shall accrue regardless of whether
EPA or ADEM has notified Brown Wood that Plaintiffs have elected to seek enforcement of the
Consent Decree upon default.

22. Brown Wood shall pay stipulated penalties to ADEM and the United States within 30
| days of a written demand by either Plaintiff. Brown Wood shall pay 50 percent of the total
stipulated penalty amount due to the United States and 50 percent to ADEM. The Plainﬁff
‘making a demand for bayment of a stipulated penalty shall simultaneously send a copy of the
demand to the 6ther Plaintiff. |

23. ADEM or the United States may, in the _unreviewable exercise. of their discretion,
reduce or waive stipﬁlated penalties otherwise due that sovereign under this Consent Decree.

24. Stipulated penalties shall continue to accrue as provided in Paragraph 21, above,

during any Dispute Resolution, but need not be paid until 30 days following the effective date of

an agreement resolving the .dispﬁte or the receipt of EPA’s or ADEM’s decision or order
resolving the dispute, in the amount detemﬁned to i)e OWing, together with interest, to the United
States or ADEM.

25. Brown Wood shall pay stipulated penalties o§ved to the United States by FedWire
Electronic Funds Transfer ("EFT") to the U.S. Department of Justice in accordance with written

instructions to be pro?ided to JGBF by the Financial Litigation Unit of the U.S. Attorney's Office
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for the Northern District of Alabama, 1801 Fourth Ave. North, Birmingham, AL 352_03?2101,
telephone (205) 244-2015. At the tirhe of payment, Brown Wood shall send a copy of the EFT
authorization form and the EFT transaction record, together with a transmittal letter, which shall
state that the payment is for the civil penalty owed pursué.nt to the Consent Decree .in United
States v. Brown Wood Préserving Co.; Inb., etal., and shall reference the civil action number and
DOJ case number 90-7‘—1-.0728 1/1, to the United States in accordance with Secfion XII of this
Decree (Notices and Submittals); by email to and by mail to:

'EPA Cincinnati Finance Office

26 Martin Luther King Drive

Cincinnati, Ohio 45268

26. Brown Wood shall pay stipulated penalties owed to ADEM by certified or cashier’s

check. Said penalty shall be made payable to the Alabama Department of Environmental
'Man.agement and shall be remitted to:

Office éf General Counsel ,

Alabama Department of Environmental Management

P.O. Box 301463
Montgomery, Alabama 36130-1463

All checks shall reference Bréwn Wood’s name and address, and the civil action number of this
action.

27. If Brown Wood( fails .td pay stipulated penalties according to the terms of this
Consent Decree, Brown Wood shall be liable for interest on such penalties, as provided for in 28
U.S.C. § 1961, ac'cruing'as of the date payment became due through the date of payment.
Nothing in this f’aragraph shall be construed to limit ADEM or the Unitéd States from seeking

any remedy otherwise provided by law for Brown Wood's failure to pay any stipulated penalties.

10
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28. Subject to the provisioﬁs of Section XI of this Consent Decree (Effect of Decree;
Reservation of Rights), the stipulated penalties provided for in this Consent Decree shall be in
addition t(; any other rights, remedieé, br sanctions available to ADEM or the United States fqr
-Brown Woo»d's‘violation of this Consent Décree. |

. 29. The payment of stipulated penalties shall not alter or diminish Bro@ Wood's
obligation to complete the performance of the actioﬁs described in this Consent Decree.
VIII. FORCE MAJEURE

30. "Force majeure," for purposes of this Consent Decree, is déﬁned as any evcﬁt arising
fromAcauses beyond the control of Brown. Wood, of any entity controlled by Brown Wood, or of
Brown Wood‘s‘contractors, that delays or prevents the performance of any obligation under this
Consent Decree desﬁite Brown Wood's best efforts to fulfill the obligation. The requirement that
Brown Woodv exercise "best efforts to fulfill the obligation" inclﬁdes using best efforts to
anticipate any potential force majeure event and best efforts to address the effects of any such
event (a) as it is occurring aﬁd (b) after it has occurred to prevent or minimize any resulting delay
to the greatest extent possible. "Force Majeure" does not include Brown Wood's financial
inability to perform any obligation unde_r this Consent Decree.

31. If any event occurs or has occurred that may delay the performance of any obligation
under this Consent Decree, whether or not caused by a force majeure event, Brown Wood shall
proyide notice orally or by electronic or facsimile transmission to thé United States and ADEM
within 72 hours of when Brown Wood first knew that the event might cause a delay. Within
seven days thereafter, Brown Wood shall provide in writing to the United States and ADEM an

explanation and description of the reasons for the delay; the anticipated duration of the delay; all

11
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actfons taken or to be taken to prevent or minimize the delay; a schedule for implemenfation.of
any measures tovbe taken to prevent or mitigate the delay or the effect of the delay; Brown
Wood's rationale for attributing such delay to a force majeure event if it intgnds to assert such a
claim; and a statement as to whether, in the opinion of Biown Wood, such event may cause or
contribute to an endangerment to public health, welfare or the environment. Brown Wood shall
include with any notic¢ all available documentation supporting the claim that the delay was
attributable to a force majeure. Failure to cdmply with the above requirements shall preclude
Brown Wood from asserting any claim of force majeure fo; that event for the period of time of
suchfailure to comply, énd for ahy additional delay caused by such failure. Brown Wobd shall
be deemed to know of any circumstance of which Brown Wood, any entity controlled by Brown
Wood, or Brown Wood's contractors knew or should have known.

32. If the United States and ADEM agree that the delay or énticipated delay is
attributable to a force majeure event, the time for performance of the bbligatiOns under this
Consent Decree that are affected by the fofce majeure event will be extended by Plaintiffs for
such time as is necessary to complete those obligations. An extension of the time for '
perforﬁmce of the obligations affected by the force majeure event shall not, of itself, extend the
time for performance of any other obligation. Plaintiffs will notify Brown Wood in writing of
the length of the extension, if any, for performanée of the obligations affected by the force
majeure event.

33. If the United States and ADEM do not agree that the delay or anticipated deléy has
been or will be caused by a force majeure event, Plaintiffs will notify Brown Wood in writing of

their decision.

12
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34. _If Brown Wood elects to invoké the dispute resolution procedures set forth in- Section
IX (Dispute Resolution), it shall do so no later than 15 days after receipt of Plaintiffs’ notice.

35. Unanticipated or increased costs or expenses associated with the performance of
Brown Wood's obligations under this Cﬁnsent Decree shall not constitute a force fnéjeure event.
However, any delay in‘ tﬁe performance ;>f a cor'npliance- obligation resultihg from the failure of a
governmental permitting authority to issue a necessary permit or permit modification in a timely
fashion shall qualify as a force majeure event, if Brown Wood has submitted a timely and
complete application and has taken all other actions necessary to c?btain suc;h permit or perrﬁit
modification, includihg without limitation, submitting to fhe permitting authority ail relevant and
available information requested by such authority.

IX. DISPUTE RESOLUTION

, 36. The dispute resolution procedures of this Section shall be the exclusive mechanism
for resolving disputes arising under or with respéct to this Consent Decree. Brown Wood's
failure to seek resolution of such a disputev under this Section shall preclude Brown Wood from
raising any such issue as a defense to an action taken by ADEM or the United States as a result of
Brown Wood’s failure to fulfill its obligations under this Consent Decree.

37. Informal Dispute Resolution, Any dispute subject to Dispute Resolution under this

Consent Decree shall first be the subject of informal negotiations. The dispute shall be
considered to have arisen when Brown Wood serves Plaintiffs with a wdﬁen Notice of Dispute
stating clearly the matter in dispute, or when the. United States, ADEM, or JGBF serves a written
notice of default pl;rsuant to-Paragraph 19. The period of informal negotiations shall not exceed

20 days.from the date the dispute arises, unless that period is modified by written agreement. If
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the parties cannot resolve a dispute by informal negotiations, then the position advanced by
Plaintiffs shall be considered binding unless, within 15 days after the conclusion of the informal
negotiation period, Brown Wood (or JGBF in the event that Plaintiffs reject a notice of default

served by JGBF) invokes formal dispute resolution procedures as sct forth below.

38. Formal Dispute Resolution. Brown Wood (or JGBF in the evenf that Plaintiffs reject

~ anotice of default served By JGBF) shall invoke formal dispute resolution procedures, within the
time period provided in the preceding Paragraph, by serving on the other parties a written
Statement of Position' regarding the matter in dispute. The Statement of Position shall include,
but need not be limited to, any factual data, analysis, or opinion supporting Brown Wood's
position and any supporting documentation relied upon by Brown Wood.

39. The United States, after consultation with ADEM (and Brown Wood or JGBF in
event ﬂlat the dispute involves a notice of defaulﬁ shall serve a Statement of Position(s) within
45 days of receipt of the opening Statement of Position. Such Statement of Position(s) shall
'include, but need not be limited to, any factual data, analysis, or opinion supporting that position
and any supporting documentation relied upon by.the submitting party. The Statement of -
-Position served by the United States shall be binding unless Brown Wood (or JGBF in the event

| thaf Plaintiffs reject a notice of default served by JGBF) files a motion for judicial review of the
dis'pute in accordance with the following paragraph. |

40. Brown Wood (or JGBF in the event that Plaintiffs reject a notice of default served by
JGBF) may seek judicial review of the dispute by filing with the Court and serving on Plaintiffs,
in accordance with Section XII of this Consent Decree (Notices and Submittals), a motion

requesting judicial resolution of the dispute. The motion must be filed within 10 days of receipt
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of the .United States' Statement of Positi(_)n‘pursuant to the préceding Paragrai)h. The motion
shall contain a written statement of Brown Wood's (or JGBF’s) position on the matter in dispute,
including aﬁy supporting factual data, analysis, opinion, or documeritation, and shall set forth the
relief requested and any schedule within Which the dispute mhst be resolved for orderly
implementation of the Conseﬁt Decree. |
41. The United States, after consultation with ADEM, shall respond to Brown Wood's ‘
(or JGBF’s) motion within the time périod allowed by the Local Rules of this Court. If the
. diépute involves a notice of default, a response in support of the United States’ position may also
be filed by Brown Wood or JGBF, as the case may be. Brown Wood (or JGBF) may file a reply
memorandum, to the extent permitted by the Local Rules.

42. Except as otherwise proyided in this Consent Decree, the party challenging the
United States’ Statement of Position sefved pursuant to Paragraph 39 shall bear the burden of
'demonstraﬁng that its position complies with this Consent Decree and ﬂlrthers the expeditious
achievement of the objectives of this Consent Decree and the JGBF Consent Decree. In any
dispute regarding modification of this Consent Decree, the party seeking the modification bears

- the burden of demonstrating that it is entitled to the requested modification in accordance with
Federal Rule of Civil Procedure 60(b).

43 The invocation of dispute resoiution procedures under this Section shall not, by'itself,
extend, postpone, or affect in any way any obligation of Brown Wood under this Consent Decree,
unless and until final resolution of the dispute so provides. Stipulated penalties with respect to
‘the disputed matter shall continue to accrue from the first day of noncompliance, but payment

shall be stayed pending resolution of the dispute as provided in Paragraph 24. If Brown Wood
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does not prevail on the disputed issue, stipulated penalties shall be assessed and paid as provided

in Section VII (Default).

X. ACCESS; INFORMATION COLLECTION AND RETENTION

44. The United States, ADEM, and their representatives, including atforneys, contractors,

and consultants, shall have the right of entry into the facility at the Brownville Property, at all

reasonable times, upon presentation of credentials, to:

a. monitor the pro gress of any preliminary site evaluation or other related
activities conducted by JGBF in association with JGBF’s ultimate cleanup of the
Brownville Property;

b. verify any data or information submitted to ADEM in connection with any
preliminary site evaluation or other related activities conducted by JGBF in association
with JGBF’s ultimate cleanup of the Brownville Property;

c. obtain samples and, upon request, splits of any samples taken by JGBF or
its representatives, contractors, or consultants in connection with any preliminary site
evaluation or other relatgd activities conducted by JGBF iﬁ association with JGBF’s
ultimate cleanup of the quanille Property;

d. obtain documentary evidence, including photographs and similar data; and

€. assess JGBF's compliance with the JGBF Consent Decree.

45. Until five years after the termination of this Consent Decree, Brown Wood shall

retain, and shall instruct its contractors and agents to preserve, all non-identical copies of all

documents, records, or other information (including documents, records, or other information in

electronic form) in its or its contractors' or agents' possession or control, or that come into its or
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" its contractors' or agents' possession or control, that relate in any manner to the treatment,
storage, and/or disposai of hgzardbﬁs waste at the Brownville Property. This informaﬁon
retention }'equirement shall apply regardless of any contrary corporate or institutional policies or
procedures. At any time during this information-retenﬁon period, upon request By the United A
S‘tates or ADEM, Brown Wood shall provide copies of any documents, records, of other
in'formatiqn required to be maintained under this Paragraph.

46. At the conclusion of the information-retention period provided in the preceding
Paragraph, Brown Wood shall notify the United States and ADEM at least 90 days prior to the
destruction of any documents, records, or other information subject to the requirements of the
ﬁréceding Paragraph and, upon request by the United States or ADEM, Brown Wood shall |
deliver any such documents, records, or other information to EPA and/or ADEM. Brown Wood
may assert that certain documents, records, or other information is privileged under the
attorney-client privilege or any other privilege recognized by federal _law. AIf Brown Wood asserts
such a privilege, it shall provide the following: (1) the title of the document, record, or
information; (2) the date of the document, record, or information; (3) the name and title of each
author of the docurrient, record, or information; (4) thé name énd title of each addressee and
recipient; (5) a description of the subject of the document, record, or information; and (6) the
privilege asserted by Brown Wood. However, no documents, records, or other information
created or generated pursuant to the requirements of this Consent Decree shall be withheld on
grounds of privilege.

47. Brown Wood may also assert that information required to be provided under this

Section is protected as Confidential Business Information ("CBI") under 40 C.F.R. Part 2. Asto
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ariy information that Brown Wood seeks to protect as CBI, Brown Wood shall follbw the
procedures set forth in 40 CI.F.R; Part 2. |

48. This Consent Decree in no way limits or affects any right of entry and inspection, or
a.ny right to obtain informaﬁon, held by the United States or ADEM pmsuant to applicable
federél or state laws, regp’lations, or permits, nor does it limit or affect any duty or obligaﬁon of
Brown Wood to maintain documents, records, or other information imposéd by applicable
federal or state laws, regulations, or permits.

XI. EFFECT OF DECREE; RESERVATION OF RIGHTS

49. This Consent Decree resolves the civil claims of the United States and ADEM
against Brown Wood for the vioiations alleged in the Complaint filed in this action through the
date of lodging of the Consent Decree. |

50. The United States and ADEM reser\}e all legal and Equitable remedies available to
enfotce the provisions of this Consent Decree, except as expressly stated in Paragraph 49. This
Consent Decree shall not be construed to limit the rights of the United States or ADEM to obtain
penalties or injunctive relief under RCRA, the corresponding state stafutes, and their
implementing regulations, or under other federal or state laws, reé;ulations, or permit conditions,
except as expressly specified in Paragraph 49. The United States and ADEM further reserve all - |
legal and equitable remedies to address any imminent and substantial endangerment to the public
health or welfare or the environment arising at, or posed by, the Facility, \&hether related to the
violations addressed in this Consent Decree or otherwisc.

51. The United States and ADEM enter into this Consent Decree based, in part, on

Brown Wood's representations regarding its financial condition. Notwithstanding any other
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provision of this Consent Decree, the United States and ADEM reserve all rights to proceed
against Brown Wood for the payment of civil penalties for the violations of RCRA alleged in the
Complaint if the Financial Information provided by Brown Woo-d,'or the financial certification
made by Brown Wood in Section XIX is false or in any material respect, inaccurate.v This right
of the United States and ADEM shall be in addition to all other rights and cal_ises of actién, civil
or criminal, that the Uﬁited States or ADEM may have in such event.

52. Except as specifically provided by applicable statute or regulation, this Consent
Decrge is ﬁot-a perrhit, or a modification of any permit, under any federal, state, or local laws or
regulations. Brown Wood is responsible for achieving and maintaining complete c_dmpliance
with éll applicable federal, state, and local laws, regulations, and permits, and Brown Wood’s
compliance with this Consent Decree shall be no defense to any action comme_nced pursuant to
any such laws, regulations, or permits, except as set forth herein. The United States and ADEM
do not, by their consent t.o the entry of this Consent Decree, warrant 6r aver in any manner that
Brown Wood’s compliance with any aspect of this Consent Decree will .result in corripliance with
provisions of RCRA, the corresponding state statutes, and their implementing regulations, or
with any other provisions of federal, state, or local laws, regulations, or permits.

53. This Consent Decree does not limit or affect the rights of Brown Wood or of the
United States or ADEM against any third parties, not party to this Consent Decree, nor does it
limit the rights of third parties, not party to this Consent Decree,vagainst Brown Wood, except as
other\;;/ise provided by law.

54. This Consent Decree shall not be construed to create rights in, or grant any cause of

action to, any third party not party to this Consent Decree.
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55. Any information provided or obtained pur’sﬁant to this Consent Décfée may be used
by the United 'States or ADEM in any proceeding to enforce the provisions of this Consent
Decree and as otherwise permitted by law. |

XII. NOTICES AND SUBMITTALS
- 56. Unless otherwise speciﬁed herein; all notices and .submittal's required pursuant to this

Consent Decree shall be transmitted via electronic or overnight mail, to:

TO THE UNITED STATES OF AMERICA:

Chief, Environmental Enforcement Section -
United States Department of Justice
Environmental Enforcement Section

601 D Street, NW (for overnight mail)
Washington, D.C. 20044-7611

P.O. Box 7611 (for postal service)
Washington, D.C. 20004

Vera S. Kornylak

Associate Regional Counsel

United States Environmental Protection Agency
Region 4

Office of Environmental Accountability

61 Forsyth St., S.W., 13" Floor

Atlanta, Georgia 30303

TO ADEM:

Rebecca E. Patty

Associate General Counsel

Alabama Department of Environmental Management
1400 Coliseum Drive

Montgomery, Alabama
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TO THE JAMES GRAHAM BROWN FOUNDATION, INC.:

Kim K. Burke

Taft Stettinius & Hollister LLP

425 Walnut Street, Suite 1800

Cincinnati, Ohio 45202-3957

' TO THE BROWN WOOD PRESERVING COMPANY, INC..

David A. Owen

Greenebaum, Dpll & McDonald PLLC

300 W. Vine Street, Suite 1100

Lexington, Kentucky 40507-1665

57. Any Party may, by written notice to the other Parties, change its designated notice
recipient or notice address provided above.

58. Notices submitted pursﬁant to this Section shall be deemed submitted upon mailing,
unless otherwise provided in this Consent Decree or by mutual agreement of the Parties in
writing.

XIII. PUBLIC COMMENT

59. Final approval of this Consent Decree by the Uni,ted. States is subject to the public
notice and comment requirements under RCRA and 28 C.F.R. § 50.7. This Consent Decree shall
be lodged with the Court for a period of not less than 30 days for public notice and comment in
accordance with 28 C.F.R. § 50.7. The United States and ADEM ;eservé-the right to withdraw
or withhold consent to this Consent Decree if the comments received disél_ose facts or
considerations indicating that the Consent Decree is inappropriate, improper, or inadequate.
Brown Wood consents to éntry of this Consent Decree witﬁout furfhef notice ahd agrées not to -

withdraw from or oppose entry of this Consent Decree by the Court or to challenge any provision
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of the Decree, unless the United States or ADEM has notiﬁed Brown Wood in’writilng that it no
longer supports entry of the Decree.
XIV. COSTS

6_0.‘ Each party shall bear its own costs and attorneys' fees in this action, except that the
‘United States and AD-EM shall be entitled to collect thé costs (including attoméys‘ fees) incurred
in any action necessary to collect any portion of the civil penalty or any stipulated penalties due
but not paid by Brown Wood.

XV. MODIFICATION :
- 61. Non-material modifications Qf this Consent Decree ﬁlay be made by agreement of

EPA, ADEM, and Brown Wood. All such modifications shall be made in writing.

62. Material modifications of this Consent Decfee shall only be made through written
agreerhent between the United States, ADEM,. and Brown Wood, with approval of the Court.

XVIL. INCORPORATION

63. All attachments to this Consent Decree are deemed incorporated into, and made an
enforceable part of this Decree.

XVIIL. RETENTION OF JURISDICTION

64. The Court shall retain jurisdiction of this matter to enforce the terms and conditions
of the Consent Decree and for the purpose of resolving disputes arising under this Decree or
entering orders modifying this Decree until termination of the Consent Decree or further Order of

the Court.
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XVIII. TERMINATION
65. This Consent Decree shall terminate when Bro§vn Wood has e;ttained and
demonstrated, té the satisfaction of the United States and ADEM, full ,compliénce with all fhe
requirements set out in this D_ec;fee, subject to the proglis‘ions of Section IX (Dispute Resolution).
The parties agfee to submit a joint motion for termination of the Consent Decree upon such a

showing.

XIX. CERTIFICATION
| 66. By signihg this Consent Deéree, Brown Wbod certifies tﬁai it has submitted to the
~ United States Financial Information that fairly, accurately and materially sets forth its financial
circumstances, and that those circumstaﬁces have not materially changed between the time the
* Financial Information was submitted to the United States and the time Brown Wood executes

this Consent Decree.,

XX. SIGNATORIES; SERVICE

67.  Brown Wood shall identify on the attached signaturé page the name, address and
telephone number of an agent who is authorized to accept service by mail of all documents on
behalf of Brown Wood with respect to all matters arising under or relating to this Consent
Decree, including the Complaiﬁt and this Consent Decree. Brown Wood waives formal service
of process requirements 6f Federal Rule of Ci\‘/il- Procedure 4 and any applicable local Rules of
‘this Coﬁrt, including but not limited to, service of a summons.

68. The undersigned representative of Brown Wood certifies that such representative is
fully authorized to enter into this Consent Decree and to execute and to legally bind Brown

Wood. Brown Wood shall provide a copy of this Consent Decree to each of its officers and
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directors. The United States and the State of rAlabam.a certify that signature of the Consent
. Decree by all of its undersigned representatives constitutes full authorization to enter into the
terms and conditions of this Consent Decree, to execute the Consent Decree on behalf of the
United States and the State of Alabama, and to legally bind the United States and the State of
Alabama. |

69. This Consent Decree may be-signed in counterparts, and its validity shall not be -
- challenged on that basis.

XXI. FINAL JUDGMENT

70. Upon approval and entry of this Consent Decree by'the Court,'and there being no just
reason for delay, this Consent Decree shall constitute a final judgment pursuant to FED. R. C1v. P.

54(b) and 58 as among th¢ parties to this Consent Decree. |

Dated and entered this day of ,2008.

UNITED STATES DISTRICT JUDGE
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FOR PLAINTIFF UNITED STATES OF AMERICA

pate: 1716~ 08

STEVEN A. KELLER

Attorney -

Environment and Natural Resources
Division ’

United States Department of Justice

P.O. Box 7611, Ben Franklin Station

Washington, D.C. 20044

(202) 514-4352

ALICE H. MARTIN
United States Attorney
Northern District of Alabama

CAROLYN STEVERSON

Assistant United States Attorney
Northern District of Alabama
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pate: 4 ' 1 ,’0(3

2/‘

MARY J. vc@:fi? v
Director and\Beg¥onal Counsel

Office of Environmental Accountability
United States Environmental

" - Protection Agency, Region 4

61 Férsyth Street, SW
Atlanta, GA 30303

VERA KORNYLAKZ
Assistant Regional Counsel
United States Environmental

Protection Agency, Region 4
61 Forsyth Street, SW

. Atlanta, GA 30303
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FOR PLAINT IFF ALABAMA DEPARTMENT OF ENVIRONMENTAL MANAGEMENT

DATE: 1 319%

REBECCA E.PATTY '

Associate General Counsel :

Alabama Department of Environmental Management
1400 Coliseum Boulevard

Montgomery, Alabama 36110-2059
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EOR DEFENDANT BROWN WOOD PRESERVING CO., INC.
N

DATE:

ey
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FOR THE DEFENDANT JAMES GRAHAM BROWN FOUNDATION, INC.

Date: ?’ 5’03
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STATE OF ALABAMA
ALABAMA DEPARTMENT OF ENVIRONMENTAL MANAGEMENT

CORRECTIVE ACTION AGREEMENT BETWEEN
ALABAMA DEPARTMENT OF ENVIRONMENTAL MANAGEMENT
' ' AND
THE JAMES GRAHAM BROWN FOUNDATION, INC.

I. PREFACE

1. The Alabama Hazardous Waste Management and Minimization Act
(“AHWMMA”), §§ 22-30-1 through 22-30-24 Ala. Code (2006 Rplc. Vol.), was enacted,

in part, to reduce public health and environmental hazards on existing commercial and

industrial sites by providing a regulatory framework for developing and implemenfing

environmental cleanup plans.

| 2. The Alabama Department of Environmenta] Management (“ADEM” or “the
Department”) is the administrative agency of the State of Alabama having the power and
duty to protect Alabama’s environment and to administer and enforce the provisions of
Title 22, Chapters 22A and 30 of the Ala. Code (2006 Rplc. Vol.). Specifically, pursuant
to §22-22A-4(n) Ala. Code (2006 Rplc. Vol.), the Department is responsible for the
promulgation and enforcement of solid and hazardous waste regulations in accordance
with the fe&eml Solid Waste Disposal Act, 42 U.S.C. 3251, et. seq, as amended, including
§§ 8001 through 11008, as amended. In addition, the Department .is authorized to
administer and enforce the provisions of the AHWMMA, §§ 22-3Q—1 through 22-30-24
Ala. Code (2006 Rplc. Vol.) (the "Act") and regulatiéns promulgated thereunder (the

"Rules").

1
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3. The Department, acting through the Environmental Management
Commission, has the authority pursvant to §§ 22-30-11(a), 22-30-19(b), and 22-22A-5(2)
Ala. Code (2006 Rple. Vol.) to promulgate, and revise when appropriate, rules and
regulations, guidelines, criteria and standards for all hazardous waste management
practices used to establish criteria for determining the rehabilitation program tasks that

comprise a site rehabilitation program and the level at which a rehabilitation program task

-and a site rehabilitation program may be completed.

In consideration of the mutual covenants and agreements hereinafter contained, it is agreed

as follows:

II. STIPULATIONS

1. The Department has jurisdiction over the matters addressed in this

Corrective Action Agreement (“Agreement”).

2, The James Graham Brown Foundation (the “Foundation”, also herein
collectively known with ADEM as the “parties”), is the owner of the property located at
16591 Brownville Road Northport, Tuscaloosa County, Alabama (hereinafter referred to as

“Brownville Property” or “Site”).

3. The Brownville Propérty is separate and distinct from the swamp area to the
west. ADEM and the Foundation entered into a prior Agreement dated August, 1992 (the
“1992 Agreement”) to govern cleanup work performed by the Fouﬁdation in this “Swamp
Area.” Nothiflg in this Aéreement affects, alters or modifies the terms of the 1992

Agreement.

{W1299507.1}
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4. The Brownville Property is the site of the wood preserving plant formerly
owned and operated by W. P. Brown and Sons Lumber Co., Iic. The Foundation inherited
the stock of W. P. Brown and Sons Lurﬁber Co., Inc. in 1969. Upon dissolution of W. P.
and Sons Lumber Co., Inc. in 1971, the Foundation acquired the assets of the cothpany. In

June 1980 the Foundation sold the assets and the real property of the wood preserving

" plent to Brown Wood Preserving Co., Inc. which operated the wood preserving plant since

1980. The Foundation is not affiliated with the Brown Wood Preserving Co., Inc. Asa
result of the operation of the former wood preserving facility on the Brownville Property,

there is contamination of wood treatment substances in and around the Brownville

Propérty.

S. ‘The Foundation acquired the Brownville Property in 2008, in accordance
with a. Settlement Agreement, as of June 1, 2007 between the Foundation and the Brown
Wood Preserving Company. The Foundation, ADEM and United States on behalf of
USEPA eﬁtered into a Consent Decree lodged in the United States District Court for the
Northern District of Alabama, to govern the work required by this Agreement (“the
Foundation Consent Decree™). This Agreement is intended to govern the work being
performed by the Foundation to satisfy its obligations under this Consent Decree under the

oversight of ADEM, and is intended to operate harmoniously with this Consent Decree.
6. This Agreement is entered into between the Department and the Foundation

voluntarily to provide a mechanism, subject to the terms hereof, for the performance and

oversight of investigative and/or corrective/remedial action at the Site by the Foundation.

{W1299507.1}
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7. This Agreement also provides for the payment of fees in accordance with

ADEM Admin. Code ch. 335-1-6.

HI. ACTIVITIES TO BE PERFORMED

1. buring its performance of the below listed activities at the Site, the
Foundation shall notify ADEM, in writing, of any newly discovered release(s) of
hazardous waste or hazardous constituents discovered during the course of groundwater
monitoring, field investigations, environmental audits, or other means, within fifieen days

of discovcry.

2. The Foundation shall perform a Comprehensive Investigation (“CI”) for any
areas of the site where a release of hazardous waste or hazardous constituents has occurred.
Data obtained duﬁng hisiorical environmental investigations will be considered as part of
the CI. The CI must: (a) completely identify the concentration of hazardous constituents
released and fully delineate the area where such hazardous constituents have come to be
located; (b) ‘fully characterize the nature and extent of contamination released; (¢) be
performed in a manner consistent with the most recent edition of the Alabama
Environmental Investigation and Remediation Guidance;.and, (d) be completed wifhin one
hundred and eighty days fromi the Effective Date of the Foundation Consent Decree.
Ekisting orin progres's investigation work by the Foundation, or its consultants, may be

incorporated into the CI as long as it meets the aforesaid requirements.

{W1299507.1}
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3. For Cls expected to require greater than one hundred and eighty days to
complete, the Foundation shall submit a Schedule of Compliance (SOC) subject to
ADEM’s approval/modification. The submittal of a CI SOC does not delay or otherwise
iaostpone the Foundation’s obligation to initiate the CI. The SOC must include: (a) a
detailed narrative discussion which explains why the CI cannot be completed within one
hundred and eighty days, and; (b) a detailed and chronological listing of milestones, with
estifnated durations, which provides sufficient information to track the progress of the
investigation. The CI SOC shall be reviewed by the Department and the Foundation shall
complete the CI in accordance with the approved CI SOC.

For a CI being conducted in accordance with an approved CI SOC, the Foundation
must submit CI Progress Reports on a monfhly basis. The CI Progress Reports must
include: (a) a descriptibn of the CI activities completed during the reporting period; (b)
summaries of any problems or potential problems encountered during the reporting period,;
(c) actions taken to rectify problems; (d) changes in relevant personnel; (€) projected work
for the next reporting period; (f) any proposed revisions to the CI SOC (modifications of
the CI SOC are subject to approval by ADEM); and, (g) a summary of any data collected
during the reporting period, including: (i) the location of each sampling point identified on
a Site map; and; (ii) the concentration of each hazardous constituent detected at each

sampling point.

4. The Foundation shall prepare and submit to the Department a
Comprehénsive Investigation (CI) Report within sixty days from the completion of
investigation activities. "The CI Report must provide a detailed dcscﬁption of all required

elements of the investigation as described in the most recent edition of the Alabama

S
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Environmental Invcétigation and Remediation Guidance (AEIRG). A fee of eleven
thousand four hundred twenty-five dollars ($11,425) shall be submitted with the report for

review and processing.

5. The Department shall review for completeﬁess the CI Report submitted as
required by Part I11.4. of this Agreement. The Depértment shall notify the Foundation in
writing whether the report is complete. If the report is incomplete, the Department shall
(2) list the information necessary to make the report compléte; and (b) specify in the notice

of deficiency a date for submitting the necessary information. The Department may

' request any information necessary to clarify, modify, or supplement previously submitted

material.

6. The Foundation shall amend the CI report to correct any deficiencies or |
include any additional information requested under Part I1L.5. of this Agreement. The
Foundation may dispute any deficiency or information request in accordance with Section
XI11I of the Foundation Consent Decree and may request, subject to ADEM approval,
additional time as reasonably necessary for the correction of deficiencies or provision of

information.

7. The CI report should indicate whether hazardous constituents, if any, have
come to be located at any area of the Site, or beyond the Site where they have migrated
beyond its borders, at conéentrations exceeding those appropﬁate for the protection of
human health and the environment. At the completion of the CI, a sufficient amount of

data, including background conditions, should be available to support an assessment of the
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baseline risks to human and écological receptors. The Foundation will prepare a Risk
Assessment (“RA”) and shall provide the Department with information to determine levels

of constituents that are protective of human health and the environment. The RA shall be -

conducted in accordance with the AEIRG and the Alabama Risk-Based Corrective Action

(ARBCA) Guidance Manual, latest edition.

8. A Remediation Plan (RP) shall be submitted to the Department within one
hundred and twenty days following the Foundation’s submittal of the RA Report and
notification from the Department that a RP is required. The RP shall be suprhittcd along
with a request to place the plan on a forty-five day public notice period and shall include
any applicable fees pursuant to ADEM Admin. Code ch. 335-1-6. The RP shall ihclude
the following information: (a) a general description of the site; (b) all applicable elements
of the proposed remedy pursuant to the most recent edition of the AEIRG; (c) a general
groundwater monitoring progrém, as appropriate; and, (d) a description of institutional
controls and/or engineering controls necessary to achieve protec;ion of human health and
the environment, as appropriate. A fee of nineteen thousand seven hundred ninety dollars

($19,790) shall be submitted with the RP for review and processing.

For RPs expected to require greater than one hundred and twenty days to complete,
the Foundation shall submit a Schedule of Compliance (SOC) subject to ADEM’s
approval/modification. The submittal of a RP SOC does not delay or otherwise postpone
the Foundation’s obligation to initiate the RP. The SOC must include: (a) a detailed

narrative discussion which explains why the RP cannot be completed within 120 days, and;

. (b) a detailed and chronological listing of milestones, with estimated durations, which
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provides sufficient information to track the progress of the plan development. The RP
SOC shall be reviewed by the Department and the Foundation shall complete the RP in

accordance with approved RP SOC.

9.  The Department shall review for completeness the RP submitted as required
by Part II1.8. of this Agreement. The Department shall notify the Foundation in writing
whether the plan is complete. If the RP is incomplete, the Department shall (a) list the
information necessary to make the RP complete; and (b) specify in the notice of deficiency
a date for submitting the necessary information. The Department rﬁay réquest any

information necessary to clarify, modify, or supplement previously submitted material.

10. The F oundation shall amend the RP to correct any deficiencies or include
any additional information requested under Part II1.9. of this Agreement. The Foundation
may dispute any deficiency or information request in accordance with Section XII of the
Foundation Consent Decree and may request, subject to ADEM approval, additional time

as reasonably necessary for the correction of deficiencies or provision of information,

11.  Once a RP is determined to be complete, the Department will provide the
Foundation and the public, through a newspaper notice, the opportunity to submit written
comments on the plan and request modifications to the plan no later than thirty days from
the date of the notice. It will also, in response to a request or at its own discretion, hold a
public hearing whenever such a hearing might clarify one or more issues concerning the
RP. The Department will give public notice of the hearing at least thirty days before it

occurs. Public notice of the hearing may be (but is not required to be) given at the same
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time as notice of the opportunity for the public to submit written comments, and the two
notices may be combined. The public comment period will automatically extend to the
close of any public hearing. The hearing officer may also extend the comment period by
so stating at the hearing. The Foundation shall remit a fee of three thousand nine hundred

forty-five dollars ($3,945) for the cost of the public hearing, if held.

12.  Upon approval of the RP, the applicable cleanup level(s) and corrective
measure(s) determined for the areas specific to the RP will be deemed a condition of this

Agreement,

13."  Within one hundred and twenty days after the RP is approved by the
Department, the Foundation shall demonstrate financial assurance for completing the

approved remedy.

14.  Within sixty days of completion of remediation of each area of
contamination, the Foundation shall submit to the Department, by registered mail, a

certification that the area of contamination, unit, or site, as applicable, has been remediated

~ in accordance with the specifications in the approved RP.

15.  The Department shall review all reports and the required certification of
compliance to demonstrate that no further action is required by the Foundation to protect
human health and the environment. Upon concurrence by the Department, the Department

: L

shall issue to the Foundation a “Letter of Concurrence”, If the RP includes the

‘maintenance of engineering controls, remediation systems, or post-closure care, or if non-

{W1299507.1}




10

1

12

13

14

15

16

17

18

19

20
21

22

23

24

Case 2:08-cv-01720-RDP  Document 2-5  Filed 09/17/2008 Page 67 of 70

permanent mstitutional controls are utilized, the Department may issue the Foundation a
conditional “Letter of Concurrence”. The continued maintenance of any engineering
controls, land-use controls, remediation systems, or post-closure care as provided for in the

RP is both a condition of the conditional Letter of Concurrence and this Agreement.

16.  The Site shall be deemed to have rﬁet the requirements for unrestricted
residential use if the Site has been remediated to levels that (a) are derived in a manner
consistent with ADEM/EPA guidelines for assessing human and environmental health
risks from hazardous constituents; (b) are based on scientifically valid studies conducted in
accordance with the Toxic Substances Control Act (TSCA) Good Laboratory Practice
Standards, or equivalent; (c) for human health remediation levels to address carcinogens,
represent a cumulative concentration associated with an excess upper bound lifetime
cancer risk of 1 X 10-5 for carcinogens; and (d) for human health remédiation levels to
address noncarcinogens, represent a concentration to which the human population
(including sensitive subgroups) could be exposed on a Vdailly basis that is likely to bé
without appreciable risk of deleterious effects during a lifetime. To address the additive
effects of multiple chemicals and multiple routes of exposure, a hazard index (HI) (sum of
the hazard quotients (HQs) for each contaminant of concern (COC) and each complete

route of exposure) of less than or equal to 1.0 must be used to evaluate non-carcinogens.

17.  If the Foundation cannot achieve the unrestricted use classification,
appropriate restrictions on future Site use shall be applied. Restrictions shall include, but
are not limited to, institutional and engineering controls. The restrictions imposed upon

the Site will be media-specific and may vary according to Site -specific conditions, All

10
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restrictions on use necessary to attain this standard shall be described in the certification of
compliance or remediation plan. Such restrictions shall be a condition of the Letter of

Concurrence and this Agreement.

1V. QUALITY ASSURANCE

1. The Foundation agrees to follow ADEM and EPA guidance for sampling
and analysis. Reports §ubmitted pursuant to this Agreement shall describe quality
assurance/quality control ("QA/QC") and chain of custody procedures for all sampling,
monitoring, and analytical activities. Any deviations from standard QA/QC and chain of

custody procedures must be approved by ADEM prior to implementation.

2. The Foundation agrees to require that high quality data is obtained pursuant
to this Agreement. The Foundation shall require that its laboratories perform such analysis
according to the latest approved edition of "Test Methods for Evaluating Solid Waste,
Physical/Chemical Methods (SW-846)," or other methods deemed satisfactory to ADEM
which ADEM shall specify in writing. ADEM may reject any data that ddés not mect the
requirements of standard EPA/ADEM analytical methods, or other methods approved by

ADEM in writing, and may require re-sampling and additional analysis.

V. REPORTING AND DOCUMENT CERTIFICATION

1.  All documents submitted pursuant to this Agreement shall be in writing and
shall be hand-delivered, sent by certified mail, return receipt requested, or by overnight
express mail to:

11
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Waste Programs Branch - Land Division

Alabama Department of Environmental Management
1400 Coliseum Boulevard

Montgomery, AL 36110-2059

.Mailing Address: P. O. Box 301463,

Montgomery, AL 36130-1463

2. Any report or other document submitted by the Foundation pursuant to this
Agreement . which makes any representation concernihg t_he Foundation’s compliance or
noncompliance with any requirement of this Agreement shall be certified by a responsible
corporate officer of the Foundatipn who meets the criteria described in ADEM Admin.

Code r. 335-14-8-.02(2).

3. The certification required by paragraph V.2, above, shall be in the form

pursuant to paragraph 19 of the Foundation Consent Decree.

4. Certain information réquired by this Agreement involves the practice of
engineering and/or land surveying, as those terms are defined in, §§ 34-11-1 to 34-11-37
Ala. Code (2006 Rplc. Vol.);and/or the practice of geology, as that term is defined in §§

34-41-1 to 34-41-24 Ala. Code (2006 Rplc. Vol.). It is the responsibility of any person

. preparing or submitting such information to ensure compliance with these laws and any

regulations promulgated thereunder, as may be required by the State Board of Registration
for Professional Engineers and Land Surveyors and/or the State Board of Registration for

Professional Geologists. All submissions, or parts thereof, which are required by State law

12
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to be prepared by a licensed engineer, land surveyor, or geologist, must include the
engineer’s, land surveyor’s, and/or geologist’s signature and/or seal, as required by the

- applicable licensure laws.

This Agreement is executed in duplicate with each part being an original.

JAMES GRAHAM BROWN ALABAMA DEPARTMENT OF
FOUNDATION, INC. ENVIRONMENTAL MANAGEMENT
(Signature of Authorized Representative < S i é

Ma‘afm B. Kuwmel

(Printed Name) Wm. Gerald Hardy
' Chief Land Division
Exe euthve Novector 8‘3’% rc‘ﬁam'(
(Printed Title) ’
-
June 23, 2608 el (7 Ceed
(Date Signed) ’ /S 7 .
13
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